Public policy has been focused on controlling the conflicts of interests in
Introduction
In the banking sector, severe conflicts of interest can arise when, in the process of fulfilling their financial intermediary and adviser roles, bank executives become aware of opportunities to enter transactions for their own benefit that may also be detrimental to their banking clients. Examples of banking conflicts include the marketing and sale of banking products such as new securities and bank loans created with knowledge of material, non-public adverse information about their client firms. Conflicts involving banks are also
The subsequent financial crisis of 2008 exposed another glaring weakness of banking in the post-Glass-Steagall era. Banks had grown too big, too risky, and too interconnected, with many surpassing trillions of dollars in assets, interbank loans, and liabilities on and off the balance sheet. The sheer size, risk, and interconnectedness of banking raised concerns about systemically important and too-big-to-fail banks. After numerous attempts to bring back Glass-Steagall failed, Congress attempted to contain systemic banking risk by passing the Volcker Rule, which prohibited proprietary trading, and enacting, through the Dodd-Frank Act, consumer protection and other ring-fencing and fire-wall provisions. 9 The stated purpose of the Volcker Rule is as follows:
(1) to reduce risks to the financial system by limiting the ability of banks to engage in activities other than socially valuable core banking activities; (2) to protect taxpayers and reduce moral hazard by removing explicit and implicit government guarantees for high-risk activities outside of the core business of banking; and (3) to eliminate any conflict of interest that arises from banks engaging in activities from which their profits are earned at the expense of their customers or clients.
10
To test the potential importance of the Volcker Rule, we would need to focus on proprietary trading, and we would need to know the amount of profits banks make from using proprietary adverse information about their clients. However, the source of the proprietary information banks use to execute their proprietary trading programs is typically confidential. Furthermore, banks do not disclose where and how they obtain this confidential information, which helps them create billions of dollars of profits every year.
In this Article, we investigate one possible source of this information. Specifically, we investigate the importance of the private information banks acquire as part of their financial intermediary and financial advisory role for their client firms. Banks often attain insider trading status and become subject to insider trading reporting requirements and trading restrictions when they are hired to provide financial advice to their client firms. When banks become temporary insiders, they must also report all these trades executed on Forms 3, 4, and 5 alongside other legal insiders.
11
Using this insider trading database, we demonstrate that banks and other investment advisers can and do access important, private, material information institutionalinvestor.com/Article/2741999/Markets-Regulation/The-End-of-Proprietary-Trading-MayHit-Banks-Profits-But-Help-Their-Stock-Prices.html#.WVPm-YTytaQ [http://perma.cc/7T42-FXCB] (discussing the massive earnings the Goldman Sachs Group obtained through proprietary trading, noting that "the firm has demonstrated an uncanny ability to generate huge profits trading its own capital in everything from stocks and bonds to commodities, currencies and derivatives").
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Eliminating Conflicts of Interest in Banks about their clients and appear to trade on this information. On average, the inside information that banks and investment advisers acquire and trade on is highly valuable, allowing them to earn more on 25% on their proprietary trades. Furthermore, we find that relaxation and elimination of the Glass-Steagall restrictions allowed the banks and investment advisers to trade more frequently and earn a greater amount of abnormal profits. Since 2002, banks and other investment advisers appeared to have earned more than 40% abnormal profits from adverse information about their client firms. While previous scholars have argued that an added benefit of enforcing the Volcker Rule would be to eliminate the incentives to trade on material, non-public information about their clients by eliminating proprietary trading by banks,1 2 this Article provides important empirical support for this claim. In other words, our data supports the idea in the literature that enforcing the Volcker Rule would also help contain some of the current conflicts of interest in the banking system resulting from the elimination of Glass-Steagall restrictions.
What distinguishes our empirical analysis from previous studies is that our analysis is broader in scope and different in focus. For example, previous studies have focused on particular remedies,1 3 or on a different source of conflicts of interest.
14 Our study examines illicit behavior connected to proprietary trading and illustrates that it is a widespread problem that could be solved by rigorous application of the Volcker rule.
This Article is organized as follows. Part I presents a brief history of the Glass-Steagall Act, including a discussion of its subsequent erosion. In Part II, we discuss the conflicts of interest presented by proprietary trading and analyze current mechanisms addressing conflicts, focusing in particular on Chinese Walls and the Volcker Rule. We then present our empirical analysis in Part III which provides evidence that conflicts of interest are alive and well. That is, the temptation for banks is too great, and they indeed trade on the confidential, inside information obtained from their clients. This Part thus highlights the need for regulation to decrease the conflicts of interest inherent in proprietary trading through strong enforcement of the Volcker Rule. Recommendations and concluding remarks follow.
I. The Glass-Steagall Legislation: A Brief History
In order to illustrate why rigorous enforcement of the Volcker rule is necessary to reduce the harms caused by conflicts of interest and proprietary
12.
See infra note 108.
13.
See, e.g., H. Nejat Seyhun, Insider Trading and the Effectiveness of Chinese Walls in Securities Firms, 4 J. L. ECON. & POL'Y 369, 386 (2008) (examining the effectiveness of "Chinese Walls" to combat conflicts of interest).
14. See, e.g., id . at 370 n.3 (discussing previous studies looking at conflicts of interest between bonds and analysts). trading, context is important. This Part gives context to the key historical and policy developments that led to the enactment of the Volcker Rule.
Buttressed by skyrocketing unemployment, plummeting stock valuations, evidence of securities manipulation and outright fraud, the Great Depression served as the motivating force for the foundational legislation of the securities, finance, and banking industries. Acts such as the Securities Act of 193315 and the Exchange Act of 193416 have become the cornerstones of the world-leading U.S. financial system. One such cornerstone act, known as the Glass-Steagall Act," has been gradually torn down by market forces, even though the problems it aimed to remedy still exist today.
Before the Glass-Steagall legislation and the accompanying financial and securities reforms, there was little federal regulation of the banking industry. The Office of Comptroller of the Currency was not created until 1864 and then only had authority over national banks, which many were not.
19 Market forces kept commercial banks from expanding into investment banking. 2 0 Savings and loan (S&L) institutions largely focused on long-term securities and mortgages as well as taking small deposit amounts. 2 1 After the Civil War, the U.S. banking system extended a divide between commercial and investment banking. Then came the Great Depression. Following the stock market crash in 1929 and through 1933, U.S. GDP fell by 30%, unemployment soared to 25%, the stock market dropped 80%, and over 7,000 banks failed. 23 Bank depositors lost almost $400 million, the equivalent of over $5.6 billion in 2017 dollars.
24
The Glass-Steagall Act prohibited commercial banks from engaging in either investment banking or nonbanking activities in an effort to both limit unsafe speculation by banks with consumers' funds as well as prevent self- he Glass-Steagall Act accordingly gave banks a year to decide: they could get out of the securities business, and enjoy the benefits of deposit insurance and access to the low-interest credit of the Federal Reserve; or they could be investment banks and brokerage houses, [and] forego those privileges."
15.

27
The gradual weakening and subsequent partial repeal of Glass-Steagall in 1999 by the Gramm-Leach-Bliley Act 28 allowed commercial banks to merge with investment banks, enabling these financial conglomerates to grow in size substantially. Further, investment activities grew in importance to commercial banks. Such increased importance bred conflicts of interest; to prevent these conflicts from negatively affecting consumers, the SEC mandated the creation of so-called "Chinese Walls" within the firms, which refers to complete separation of personnel, decision-making, and compensation between conflicted departments.
The subsequent financial crisis of 2008 highlighted the shortcomings of these Chinese Walls. Although somewhat effective, they did not adequately replace Glass-Steagall's now-removed conflict of interest protections. In 2010, after numerous attempts to reinstate Glass-Steagall failed, Congress attempted to remedy the conflicts of interest inherent in universal banking by passing the Volcker Rule, as well as enacting other consumer protections and ring-fencing and fire-wall provisions in the Dodd-Frank Act.
29
The next section begins with a brief overview of the history of the GlassSteagall legislation, followed by the relevant provisions of the statute relating to banking conflicts of interest. It continues with a discussion of the forces leading to the gradual demise of Glass-Steagall, concluding with an overview of the Gramm-Leach-Bliley Act.
A.
Legislative History: The Pecora Commission
Appointed as chief counsel to the U.S. Senate's Committee on Banking and Currency, New York District Attorney Ferdinand Pecora led a media-frenzied Congressional inquiry of Wall Street.
3 0 The hearings, taken at the height of the
25.
Id.
26.
Id.
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28.
Financial Great Depression and alongside the infamous mandatory four-day banking holiday, uncovered actions of the bankers that built on existing public outrage. A Chase National Bank executive had shorted his company's stock, and National City Bank packaged failed loans as securities and sold them off to unknowing investors.
3 1 Charles Mitchell sold discounted stocks to a family member to avoid paying taxes. 32 The J.P. Morgan Bank maintained a "preferred list" of powerful businessmen to whom it would provide favors and offer securities at below market prices. Jack Morgan paid no income tax in 1921, 1922, or 1923.34 The populist outrage stirred up by the Pecora Commission compelled Congress and the President to action and resulted in the passage of the Glass-Steagall Act.
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B. Glass-Steagall
The statute states three purposes:
1)
To provide for safer and more effective use of bank assets;
2) To limit stock market speculation; and 3) To prevent self-dealing and conflicts of interest.
As the Court elaborated in Investment Co. Institute v. Camp, Congress was concerned with the "promotional interest of the investment banker and the obligation of the commercial banker to render disinterested investment advice." 37 The interests of the commercial and investment banker could often be in conflict. The commercial banker was entrusted with government insured funds while the investment banker often looked to sell securities, which could be purchased with those funds.
31.
Lardner, supra note 24.
32.
Subcommittee 
Section 16
Section 16 limits national commercial banks to exercising "all such incidental powers as shall be necessary to carry on the business of banking."
40 It also outlaws underwriting and limits dealing in investment securities to nonrecourse brokerage activities on behalf of clients.
4 1 However, these prohibitions were never an impenetrable firewall that completely separated investment and commercial banking. Section 16 granted the OCC the power to allow banks to trade up to 15% of their capital stock and 25% of their surplus funds for their own account, up to the lesser of 10% or $100,000 in any one security.
42 Section 16 also contained a carve-out for "bank-eligible securities," at the time obligations of the United States, the States or any political subdivision of either. 
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Id. Banks were given one year to come into compliance with Glass-Steagall. Id.
43.
44.
Id. § 20. Sections 20's "principally engaged" language left enough ambiguity that banks occasionally acquired affiliates engaged in some prohibited activities, but not enough to make the acquisitions prohibited. By 2000 there were fifty-one of these "Section 20 Affiliates." 45.
Section 21
As the inverse to Section 20, Section 21 made it illegal for investment banks to engage in deposit taking. 46 Qualifying deposits were only demand deposits; those "subject to check or to repayment upon presentation of a passbook, certificate of deposit, or other evidence of debt, or upon request of the depositor. 47 
Section 32
Section 32 banned officers and directors of commercial, Federal Reserve member banks from being an officer, director or manager of an "organization engaged primarily in the securities business .... " 4 8 It also largely disallowed member banks from dealing with non-member banks that would be in violation of this section if they were a member without prior Federal Reserve permission.
C. The Gradual Erosion of Glass-Steagall
Glass-Steagall's divide began to erode almost immediately after its enactment. Competitive forces between investment, commercial, and international banks, as well as regulatory arbitrage and turf battles, caused regulators and the Judiciary to alter the Act without evidence that the underlying problems motivating the Act had dissipated; these actions were taken without (and sometimes against) evidence of legislative intent. 49 
46.
Id, § 21.
47.
Id. Section 30 also contained a prohibition on any entity or person from taking demand deposits unless subject to Federal Reserve or Office of the Comptroller of the Currency (OCC) oversight. See id. § 30.
48.
Id. § 32. Although the intent was not to break up "too-big-to-fail" banks, it had that immediate effect. JP Morgan spun off Morgan Stanley as a stand-alone investment banking entity shortly after its passage. CARPENTERET AL., supra note 38, at 8.
49.
There seemed to be a number of misconceptions around the Glass-Steagall Act. For example, consider the following: Critics claimed that it was wrong to assume that a bank's securities activities had much to do with insolvencies in the 1930s, but different provisions ofthe Banking Act were meant to prevent future insolvencies. Don More, The Virtues of Glass-Steagall: An Argument Against Legislative Repeal, 1991 COLUM. BUS. L. REV. 433, 440-41 (1991) . The Glass-Steagall Act, on the other hand, was enacted "specifically to protect the securities markets from the destabilizing effect of commercial banks, rather than the other way around." Id. at 442. Thus:
The key causation question therefore is not whether the banking industry's problems in the 1930s were caused by commercial bank involvement in securities activities, but whether securities speculation was encouraged by such involvement. As to. the latter question, it is beyond doubt that commercial banks' heavy diversion of depositors' funds into securities was the major factor behind the disastrous run-up in the stock market. Id. at 443.
Immediate Loopholes
Because Glass-Steagall put no legal restrictions on activities conducted by entities that owned commercial banks, bank holding companies (BHCs) were immediately utilized as a loophole to the Act's restrictions.
50 By incorporating under a BHC, banks could enjoy much of the benefits of being an investment bank without running afoul of Glass Steagall while also creating the relationships and conflicts the Act aimed to remedy. 5 
Market Competition
Outside competitors encroaching on commercial banking activities often led to the loosening of Glass-Steagall based regulations. As lightly regulated nonbanks competed with banks, their unequal treatment often seemed unjustified. In response, the stricter regulator often loosened its policies to stem the exit of constituent entities to the more lucrative form despite no evidence or legislative signal that the risks the Act was originally aimed at mitigating no longer existed.
In response to increasing interest rates and asset/liability maturity mismatch in the savings and loan (S&L) industry, in 1982, after 118 S&L institutions failed and 752 merged, 418 S&L institutions with assets of $220 billion were still 51. See id. ("The Glass-Steagall Act of 1933, which prohibited banks from participating in the securities dealing and underwriting business and from affiliating with securities firms, otherwise did not impose any specific legal restrictions on the activities of business entities that owned or controlled commercial banks."). 
Glass Moves to End Bank
54.
See Omarova & Margaret, supra note 50, at 146. In Congressional hearings leading up to the amendment, the Federal Reserve Board noted that "there [was] less need for concern of preferential treatment in extending credit where no commercial loans [were] involved." Id. at 137.
insolvent.
55 This insolvency, combined with subsequent government bailouts, led regulators to revise the S&L regulatory regime and loosen their restraint on the sector. In turn, these actions increased competition between S&L institutions and banks. 56 In July of 1982, S&Ls were allowed to amortize goodwill in mergers over forty years, instead of the ten years allowed previously, taking the regulators off the hook for what would be otherwise insolvent banks and grossly overstating the actual value of otherwise insolvent institutions.
S&Ls grew rapidly after these changes, 5 8 which affected the competitiveness and profitability of banks in a multitude of ways. Both sectors directly competed for depositors' funds, increasing their costs of capital which S&Ls needed less.
5 9 Inexperienced and unskilled S&L institutions, flush with cash and unrestricted in their practices, also competed with commercial banks in issuing loans.
60
Competitive pressures from abroad, most notably Europe, Japan, and Canada, played a role in gradually spurring the expansion of banking powers.
61
These foreign institutions could often operate more broadly in the U.S. than domestic banks, putting the domestic banks at a competitive disadvantage. 
Regulatory Changes
Regulatory turf battles, driven by both domestic and international competitive marketplace forces and political dealings among, for the most part, (1) the Federal Reserve Board (FRB) as the regulator of bank holding companies and state banks that are members of the Federal Reserve System, 63 (2) Office of
The Savings and Loan Crisis and Its Relationship to Banking, in 1 HISTORY OF THE EIGHTIES -LESSONS FOR THE FUTURE 168-69 (1997).
The ordeal is sometimes referred to as the "S&L Debacle." Id.
56.
Id. at 184.
57.
Fed See id. at 181 (noting that "accounting distortions favored high-growth S&Ls that continued to report healthy returns on assets and regulatory net worth.. . . [and] the bidding up of deposit interest rates by aggressive and/or insolvent S&Ls increased the cost of funds, [was] adversely affecting both commercial banks and conservatively run thrifts").
See id. ("[B]
anks were negatively influenced by the entrance of inexperienced and, in some cases, rogue S&Ls into commercial and real estate lending.").
61.
See WILLIAM D. JACKSON, CONG. RES. SERV., 1B87061, GLASS-STEAGALL ACT:
COMMERCIAL VS. INVESTMENT BANKING (1987) (discussing the impact foreign banks had on financial reforms within the U.S.).
62.
Id. Comptroller of the Currency (OCC) as the regulator of national banks, (3) U.S. federal branches of foreign banks and federally chartered thrift institutions, 6 4 and (4) the Securities Exchange Commission (SEC), which regulates brokers, dealers, clearing agencies, mutual funds and investment advisers 6 5 greatly contributed to the erosion of the Glass-Steagall commercial-investment bank barrier.
In 1937, the FRB revised Regulation F, which provided rules for bank-run common-trust funds, which are pooled funds of small trusts held and administered by a bank and exempt from the reporting requirements of the otherwise applicable Investment Company Act of 1940.66 The SEC originally refrained from combatting this expansion because the FRB prevented commontrust funds from being used solely as a device for collective investment.
6 7 After a 1962 statutory shift in power, the OCC amended Regulation F with Regulation 9, eliminating this FRB limitation. The SEC finally pushed back on this infringement of their regulatory territory.
68 In Investment Co. Institute v. Camp, the Supreme Court ruled that this expansion of power was outlawed by GlassSteagall when it was used to both pool and manage trust funds.
6 9 Banks could manage clients' funds and pool clients' funds, but not in conjunction with each other.
70
In the 1970s and 1980s, the regulators' language marked a shift away from maintaining the Glass-Steagall wall to a debate over the proper regulatory regime. In 1972, the FRB amended Regulation Y to include "serving as investment adviser ... to an investment company . .. so closely related to banking ... as to be a proper incident thereto" and therefore be deemed a permissible BHC affiliate activity.
7 1 In 1957, the OCC allowed banks to profit from brokerage transactions provided on behalf of their existing customers only.
72 However, the OCC expanded this interpretation in 1982 to allow national banks to offer discount brokerage services to both customers and noncustomers. 73 In 1983, the FRB enlarged its regulatory reach by including retail The GLBA, signed into law by President Bill Clinton, was enacted with the intention of promoting the benefits of financial integration while still safeguarding the soundness of the financial system. This final part was an acknowledgement of the continuing risks Glass-Steagall aimed to remedy. GLBA aimed to allow U.S.-based banks to operate as universal banks. To do this, the GLBA created the financial holding company (FHC), an evolution of the BHC that allowed commercial and investment banks to be owned by the same holding company.
8 2 Cross-marketing restrictions prevented banks from marketing the products and services of other entities within the holding company.
The GLBA also eliminated the commercial/investment bank affiliation restrictions contained in Sections 20 and 32 of the GSA. 84 A national bank could now engage in financial activities through a subsidiary so long as the financial subsidiary does not exceed the lesser of $50 billion or 45% of the bank's assets. State member banks could control a subsidiary engaging in all the activities allowed a subsidiary of a national bank. With FDIC approval, they could also engage as principals in numerous activities not allowed to be conducted by national banks.
Still, the GLBA did not eliminate Glass-Steagall completely. Sections 16 and 21 largely continued the restriction on activities carried on within subsidiaries. 87 National banks still could not engage in insurance underwriting, merchant banking, insurance company portfolio investments, real estate development, or real estate investment. Along with this internal divide, the GLBA also attempted to account for at least some of the conflicts of interest that could arise under this new structure. In addition, personal information of consumers can only pass from banking subsidiaries (or be shared with third parties) if the consumer is advised of the practice and has the option to opt out of some sharing of personal information. 89 However, these Glass-Steagall remnants are almost wholly ineffective.
Despite the continued existence of conflicts of interests, the GLBA does nothing to address them. In the absence of Glass-Steagall, it thus becomes critical that this gap be addressed. Part II follows with a discussion of the conflicts of interest presented by proprietary trading and the role of the Volcker Rule in diminishing the conflicts.
/DetailView/53 [http://perma.cc/KT69-LNZY] (discussing changes implemented by the Gramm-LeachBliley Act).
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II. Conflicts of Interests and Attempts to Address the Legislative Gap
This Part focuses on the problems that arise from conflicts of interest, specifically in connection with proprietary trading. Examining these issues, and various attempts at reform, coupled with the empirical data discussed in Part III, highlights why the Volcker Rule must be vigorously enforced.
There have been a few attempts to address conflicts of interests inherent in proprietary trading within banks. But as will be demonstrated empirically in Part III below, these attempts have not been successful. One mechanism, denoted as "Chinese Walls," has been defined as "a self-styled regulatory mechanism aimed at stemming the flow of material information from one department in a conglomerate to another and resolving the legal problems associated with conflicts of interest and duty generally."
90 Our empirical results demonstrate, however, that proprietary trading still gives rise to conflicts of interest even if Chinese Walls are effective in limiting access to information between departments. The second mechanism, inherent in the Volcker Rule, is a much more important mechanism given its potential to severely curtail conflicted trades and, as argued below, needs to be enforced rather than eliminated.
A. The Conflict: Proprietary Trading
Different Viewpoints on Bank Conflicts of Interest and Proprietary Trading
There are varying viewpoints in this context about the nature of the harm presented by conflicts of interest inherent in proprietary trading. Some commentators view proprietary trading and conflicts of interest as harmful on multiple levels. For example, Senators Jeff Merkley and Carl Levin blamed unchecked conflicts of interest (deregulation of banking entities) and proprietary trading for financial crashes during the Great Depression as well as in 2008, noting that "poor policy choices and lax regulation led to unbridled proprietary trading and unchecked conflicts of interest that helped create the conditions that resulted in the crisis."
9 1 This resulted in dire consequences, the senators noted, because although "a massive economic collapse was prevented, the subsequent recession was nonetheless extraordinarily severe, and the recovery has been 
91.
Id. at 516, 553.
92.
Id.at515.
to proprietary trading. Julius Loeser contends that while proprietary trading happens, it is not a problem-for a couple of reasons. 93 For one, he contends that proprietary trading occurs on such a small scale that its effect is essentially null-"[p]roprietary trading at traditional large banks, such as Wells Fargo and Bank of America, accounts for less than one percent of total revenue."
94 He further claims that, instead of helping fix problems, attempting to limit proprietary trading via the Volcker Rule "could hurt healthy diversification of income streams of banking organizations and reduce capital flows to small and medium-sized businesses, neither of which is a positive pro-safety and soundness, financial growth-oriented economic outcome."
95
Taking an approach more in the middle, Professor Manasfi worries that banning all proprietary trading is the wrong course of action to take, claiming that it brings some benefits. 96 Rather than arguing that proprietary trading has no negative effects, however, Professor Manasfi contends that "we must look at some of the more nuanced causes of the financial crisis and not just throw the baby, the potential benefits of deregulation, out with the bathwater, excessive risk taking."
97 Her argument focuses on systemic risk, and acknowledges that conflicts of interest may raise different concerns: "[t]he most egregious conflict of interest examples include designing products to fail, selling them to clients and then making trading bets on the products' collapse."
98 That said, she believes that conflicts of interest can be addressed through some means other than the Volcker Rule, such as through requiring more disclosures. Two notable ways in which banks put their proprietary trading interests ahead of their clients were (1) the creation and marketing of products to clients that were secretly designed to fail; and (2) the use of client trading information against the interests of those clients and others in the markets.
103
Ultimately, the problem comes down to the following. A bank is using assets of the people it is supposed to be serving as clients for its own economic gain.
1 0 4 Furthermore, as Senator Merkley pointed out, what happened was not just morally questionable-it had real implications for banks' clients:
The rise of securitization tempted firms to engage in an egregious form of selfdealing: designing products to fail, selling them to unsuspecting clients, and making proprietary trading bets on the products' collapse. This practice has been analogized to a firm designing a car with faulty brakes and then purchasing a life insurance policy on the driver. 105 Essentially, banks loaded the dice so that they could profit from the short side of a transaction, while leaving clients to deal with the long term as products declined in value. 106 Additionally, there could be more long-term harm to clients when banks use clients' information against clients during their future trades.
7
Commentators have discussed the connection between the Volcker Rule's prohibitions on proprietary trading and incentives for firms to use non-public client information, and others have considered utilizing the Volcker Rule as a means to reduce use of non-public client information. Professor Tuch contends that "the rule's prohibition on proprietary trading will significantly reduce opportunities and incentives for financial conglomerates to use non-public client information in violation of information barriers, especially considering that proprietary trading was a key driver of financial conglomerates' revenues." 
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Id. at 523.
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See id. (outlining what one bank did in proprietary trading and how this was harmful to the bank's clients).
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Andrew F. Tuch, Financial Conglomerates andInformation Barriers, 39 J. CORP. L. 563, 567 (2014).
109.
Merkley & Levin, supra note 100, at 531-37.
Thus, while the idea that the Volcker Rule could be used to discourage trading on proprietary, non-public information is certainly not new, this Article seeks to provide important empirical support for this claim.
B. Chinese Walls
Chinese Walls have been applauded as being instrumental in preventing conflicts of interest by separating confidential non-public information of banking clients from that of traders.' 10 One scholar contended that they are "analogous to corporate codes of conduct and offer insight about how a code of conduct should function and what legal standards should govern when the government or a private party seeks to impose vicarious liability on a public company.""' In the banking context, Chinese Walls are rarely, in practice, shown to be shields against liability. In the wake of the Enron and WorldCom scandals of the early 2000s, Congress adopted the Sarbanes-Oxley Act (SOX).1' Pursuant to SOX, Section 15D(a)(3) was added to the 1934 Act."
8 Relevant to our analysis, this section requires that the SEC or self-regulatory organizations (SROs), such as National Association of Securities Dealers (NASD), promulgate rules to "establish
110.
See 
116.
Id. § 80b-4a.
117.
Pub In addition, it is extraordinarily difficult to prove intentional misconduct when an alternate explanation may be offered. As Tuch notes:
In particular, suspicious trading may be the result of benign rationales, including coincidence or the superior trading skill or intellect of the traders involved, rather than failing information barriers. Disproving these benign explanations can be extraordinarily difficult, especially because direct evidence of information flows is seldom available, and regulators must therefore rely on circumstantial evidence to prove wrongdoing.126
Furthermore, " [g] iven that the Wall is largely dependent upon selfenforcement in an arena where self-interest is so prevalent it would seem unrealistic to assume at all times and in all circumstances that the Wall will be completely effective." 27 Professor Tuch has reviewed empirical studies suggesting that the notion that Chinese Walls are effective in separating information flow within a firm is misplaced.1 28 For example, he cites a study by Professor Bodnaruk and colleagues that finds that the retail branches of investment banks often took positions in firms that were targets of acquisitions after negotiations had started -and the investment banking (advisory) branches of said banks were already representing the targets in an advisory capacity during the targets' negotiations with potential acquirers.1 29 Thus, the Bodnaruk study concludes that the investment banks were likely trading on privileged, private information gathered by the advisory branch in its retail operations. 30 In addition, Professor Tuch notes that Chinese Walls have not only been ineffective in preventing trades on improperly leaked information, they have also failed to prevent firms from bowing to conflicts of interest and violating the duties owed to clients,1 
126.
Tuch 
131.
Tuch, supra note 108, at 572-74.
132.
See id. at 776 (discussing how firms may try to get around the problems here, noting that "in their contracts with clients in various contexts, such as mergers and acquisitions and securities underwriting, financial conglomerates routinely disclaim the existence of agency relationships and fiduciary duties").
"Dodd-Frank Act").
Sections 619 and 621 of the Act specifically limit conflicted trades' 3 4 -and are collectively referred to as the Volcker Rule.1 3 5 The stated purpose of the Rule is:
136
The Volcker Rule was implemented to promote financial stability in the United States by "improving accountability and transparency in the financial system . .. to protect the American taxpayer by ending bailouts, [and] hedge fund, and private equity investment. ' 3 The trading prohibition applies to short-term trading. The prohibition comes with limited exceptions, allowing proprietary trading pertinent to the following activities: underwriting, marketmaking, risk-mitigating hedging, trading in domestic government debt, trading on behalf of customers, and trading by insurance companies.1 40 All U.S.-organized banking entities, including their worldwide subsidiaries, and all the U.S.-located subsidiaries of foreign-organized banking entities are subject to the Rule.1 4 1 The Rule effectively prohibits U.S. banks and foreign banks with U.S. subsidiaries from engaging in proprietary trading and restricts their private equity activity. 42 In order to comply with these regulations, banking entities subject to the Rule must expend significant resources to ensure that they take actions in four important areas: compliance and reporting standards; data gathering and reporting structures; compensation and governance; and communication and culture.143 The deadline for banks to comply with the Rule underwent several extensions, and the Rule came into effect on July 21, 2015.144
The following sections cover the important provisions of the Volcker Rule that aim to address conflicts of interest. Section 619 generally prohibits universal banks from proprietary trading, thus inhibiting associated conflicts of interest, except in a limited number of securities and situations including trading in government obligations and market-making; however, even permitted activities and transactions are subject to prohibition if they "would involve or result in a material conflict of interest . .. between the banking entity and its clients. . .145 Section 621 essentially prevents banks from executing any transaction within one year after the date of the first closing of the sale of an asset-backed security that would involve a material conflict of interest with any investor.1 4 6
The ban attempts to remove the conflict of the crisis described above by removing one of the principals in the transaction, the proprietary trading desk. In 145.
12 U.S.C. § 1851 (2018).
146.
Under Rule 127B, a material conflict of interest is found to be material under a two-prong test. doing so, the bank no longer faces the threat of being divided between itself over its customers-or in actuality, being loyal to itself over its customers. According to one scholar, " [t] he Volcker Rule, in effect, was motivated by a desire to return to a traditional banking model-to create a regulatory divide, much like the Glass-Steagall Act before its repeal in 1999 . .. . ',147 According to Senators Merkley and Levin, it was necessary "(1) to separate federal support for the banking system from speculative trading activity with the banking entity's own capital; (2) to reduce potential conflicts of interest between a banking entity and its customers; and (3) to reduce risk to banking entities and nonbanking financial companies designated for supervision by the Federal Reserve Board."
The former Federal Reserve Chairman said:
When the bank ... is trading for its own account, it will almost inevitably find itself consciously or inadvertently, acting at cross purposes to the interests of an unrelated commercial customer of a bank .... [E] ven with best efforts of board and management, so-called Chinese Walls can [not] remain impermeable against the pressures to seek maximum profit and personal remuneration. 149 Section 620 of the Act directs regulators to consider whether any other banking activities should be restricted in order to protect the safety and soundness of the financial system.o 5 0 But Congress did allow for some exceptions. If a statutorily permitted activity of Section 619 is found to pose a material conflict of interest, the bank may continue with it if:
(1) the entity makes clear, timely and effective disclosure and in a manner that that provides the client an opportunity to negate any adverse effect created by the conflict; or (2) the entity has information barriers that prevent the conflict of interest from involving or resulting in a materially adverse effect on a client. However, an entity cannot rely an information barrier if it knows or reasonably should have known that even with the barrier, a materially adverse effect may result and in that case, timely and effective disclosure of the conflict would be required to "cleanse" the conflict.151
That said, the Volcker Rule has faced some criticism and opposition. It has been critiqued for being over-simplified in its proscription. Banks will find alternative routes to arbitrage the Rule and execute the same trades,1 5 2 and, " [t] his new round of financial engineering ... may further increase the level of unnecessary complexity in the financial markets and thus make effective regulation even more difficult to achieve." 5 3 Some critics have attempted to show, with empirical data, that "the Volcker Rule has a deleterious effect on corporate bond liquidity and dealers subject to the Rule become less willing to provide liquidity during stress times.
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Foreign-organized banking entities have been especially critical of the Rule because of its extraterritorial effects on foreign financial institutions. For example, Erkii Liikanen, Chairman of the European Union's High Level Expert Group on Banking Reform, criticized the Rule for being too narrow because it targets almost exclusively proprietary trading and uses an approach much too radical to address the problem.
1 55 As of December 2013, fifteen German banks were affected, including Deutsche Bank, Commerzbank, and UniCredit.' 5 ' The Rule imposes substantial compliance costs on both Deutsche Bank and Commerzbank to satisfy its robust and complicated compliance measures.
In addition, the Rule imposes significant reporting and recordkeeping requirements when bank entities engage in prohibited proprietary trading. In order to meet the reporting requirement, the Rule compels bank entities to initiate programs designed to prohibit future violations of the Rule; to ensure the programs' operation, it requires periodic review by senior management and certification from the CEO of the bank.1 57
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Id. 152. "Banking activities may still be affected by proprietary trading-an end-run around the Volcker Rules' divide-but now through the banks' reliance on risk out-sourcing to hedge funds and the hedge fund industry." Whitehead, supra note 147, at 70. Despite these criticisms, however, we join in with other scholars who advocate enforcement of the Volcker Rule.
15 ' We provide new empirical evidence in support of this proposition. The next Part details our empirical evidence from which we conclude that the conflicted trades that the Volcker Rule, particularly sections 619 and 621, is designed to proscribe are alive and well. Based on our empirical study, we urge regulators to improve the enforcement mechanisms of the Rule.
III. The Empirical Evidence of the Continuing Problem of Conflicts of Interest
In this Section, we empirically investigate the nature and profitability of trading by banks and other insiders. Banks typically acquire insider trading status on a temporary basis when they are hired as investment advisers."' 9 As a result, they become subject to insider trading reporting requirements and trading restrictions.o 60 We expect the temporary insider status to provide banks and other investment advisers with valuable, material non-public information.161 Furthermore, we expect the temporary insiders to obtain and trade on adverse information about their clients. 6 2 Profitable trading by banks and other investment advisers using adverse information about the clients can create conflicts of interest because such trading will publicize the adverse information prematurely, depress stock price of the client firms, and make it more difficult for the client firms to solve their financial problems, which they hired the banks and investment advisers to help solve in the first place.1 6 3 Under these conditions, we expect that strict enforcement of the Volcker Rule would reduce these systemic risks and potential conflicts of interest.
To test our hypothesis, we obtained stock price information from the Center for Research in Security Prices (CRSP). The insider trading data comes from the
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See supra notes 108-109; see also Rafael E. Gonzdlez Ramos, The Good, the Bad, and the Volcker Rule?, 3 U.P.R. BUS. L.J. 124, 134 (2012) 
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See Section II(C) (highlighting certain aspects of the Volcker rule).
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See, e.g., McDonnell, supra note 6 (discussing an example of accumulation of adverse information).
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See Section II(A) (discussing conflicts of interest in proprietary trading and resulting harms). union of the Thomson Reuters Insider Filing Data Feed (1996 to 2016) and backward extensions using archived annual purchases from the National Archives (1975 to 1995) (collectively, "Insider Trading Database"). Our sample includes U.S. common stocks (CRSP share codes of 10 or 11) that are covered by all three databases. The time period is from January 1975 through December 2016. We restrict attention to this interval due to the availability of insider trading data, which first became available in January 1975. We include observations beginning only from the time when the firms first appear in the combined Insider Trading Database. We adjust stock returns for delisting using the CRSP delisting file. 164 Our final dataset has over 20,000 unique CUSIPs and over 3,500,000 observations.
The combined Insider Trading Database includes all trades reported to the SEC-Ownership Reporting System. The data contains all open market purchases and sales by officers and directors, executives, and investment advisers of publicly traded firms. Top executives are limited to officer and director (OD), officer, director, and beneficial owner (H), chairman of the board (CB), CEO, CFO, controlling person (CP), general partner (GP), and president (P). Investment bankers are coded with "IA." Officers are defined as all other officers. Large shareholders with an officer title are included in the sample. Outside large shareholders (SH) and outside beneficial owner of more than 10% of a class security (B) are excluded.
Shares acquired through the exercise of options, stock awards, and trades with corporations are excluded. The final sample is limited to firms for which stock return data are available in CRSP. Finally, in order to deal with potential misreports and incorrect outliers, three filters are used. On the insider transaction date, (1) the insider transaction price must be less than twice the closing price of the stock, (2) the number of shares of the insider transactions will be less than the daily volume of trade of the stock, and (3) the number of shares of the insider transaction will be less than the outstanding number of shares for the stock. 16 5 We measure the profitability of insider trades starting from the insider trade date. We measure abnormal stock return behavior using the cumulative marketadjusted abnormal daily stock returns (CAR) starting from the trade date (date 0) for a period of T days: Hi, , (r, , ), t=0 where Hu, takes the value I for insider purchases and -1 for insider sales. Thus, we define an insider purchase to be abnormally profitable if the stock price outperforms the general stock market after the purchase. Similarly, we define an 164.
We follow the procedure used in Tyler Shumway, The Delisting Bias in CRSP Data, 52 J. FIN. 327 (1997).
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Qualitative results do not change if these filters are not enforced. Results are available from the authors upon request. insider sale to be abnormally profitable if the stock price underperforms the general stock market after the sale. The variable rit is the with-dividend return to stock i for day t, and rm,, is the with-dividend return to the CRSP equallyweighted portfolio of all New York Stock Exchange, American Stock Exchange, and NASDAQ stocks for day t. We examine the profitability of insider trades for T=10, 20, 50, 100, 150, 200, and 250 days following insiders' transactions.
To focus on insider transactions that are likely to be based on material, nonpublic information, we first require that the abnormal profitability (CAR) of insiders' transactions exceed 5% by day 10, 20, 50, 100, 150, 200, and 250. Summary statistics of the data for the period 1975-2016 are shown in Table 1 . This table provides The number of trades in the post-SOX era is somewhat higher than the number of trades in the pre-SOX era for all three groups of insiders, even though the pre-SOX period contains more than 27 years of data while the post-SOX period contains about 13 years of data.
Our database is quite large, containing about 3.7 million insider trades from 1975 to 2016. The total number of shares sold is about 40 billion while the total number of shares purchased is about 13 billion over this time period. Insiders on average tend to sell more shares than they purchase because they receive a significant number of shares as part of executive compensation. Tables 2, 3 where ri, t is the with-dividend return to stock i on day t and rm, t is the withdividend return to an equally weighted portfolio of all New York Stock Exchange, American Stock Exchange, and NASDAQ stocks on day t. The parameter H is equal to one if the insider trade is a purchase and negative one if it is a sale. The t-statistics are in parentheses. Estimates that are statistically significant at the 5% level or better are in bold.
. Table 2 displays insiders' abnormal profits for the overall sample period for officers, top executives, investment advisers, and also for all insiders. Our database contains approximately 2.5 million transactions by officers and 1.3 million transactions by top executives. The number of transactions by investment bankers is 1,570.
As shown in Table 2 , the abnormal market adjusted returns of all officers and top executives are positive and statistically significant for all analysis horizons. The evidence shows that all three groups of insiders, as well as the overall sample of all insiders engaged in profitable trading. Abnormal returns for officers' trades rise to more than 4%, while the abnormal returns of top executives rise to more than 5% for the one-year holding period (250 trading days). For shorter holding periods, abnormal returns remain at or below one percent for the first 20 trading days (about one calendar month).
The abnormal profits of investment advisers are also positive and larger, rising to about 6% by day 20. Moreover, these abnormal profits attain statistical significance even for short-term horizons (up to 20 days). A longer horizon analysis provides larger positive abnormal returns for the investment bankers (about 11%), but not significantly different from zero due to the smaller sample size.
Typically, insiders tend to trade on long-lived informationl 6 6 in order to avoid legal liability. Our evidence in Table 2 is consistent with this observation for officers and top executives. However, the large and immediate profitability of trading by investment banks by day ten goes against this observation. This finding suggests that the investment bankers may be less concerned about legal liability and they tend to trade on short-lived information as well.
One concern in Table 2 might be that we independently examine insiders' abnormal profits over many different horizons and some of these results that are significant at the 5% level might be due to random chance. To address this concern, we ran multiple regressions separately for officers, top executives, and investment advisers by including independent variables for non-overlapping horizons (1,10 days), (11,20 days), (21,50) days, (51,100 days), (101,150 days), (151,200 days), and (201,250 days). For both officers and top executives, each and every one of these non-overlapping horizons showed marginally statistically significant abnormal profits. For investment advisers, only the first 10-day investment horizon showed marginally statistically significant abnormal profits. Based on these findings, we conclude that our overall conclusions are not affected by an overlapping horizon issue. We next examine the volume of trading. If insiders understand the implications of private information and do not worry about the legal consequences of their trading, we would expect them to trade greater numbers of shares when they have more valuable information. Our evidence is shown in Table 3 , which displays insiders' abnormal profits for the overall period grouped by small and large volumes of trades. We define small trading volume as less than or equal to 10,000 shares; and large trading volume as more than 10,000 shares.
Our evidence is consistent with the inference that insiders understand the value of their information and they are not overly concerned about legal consequences of their trading. For officers, abnormal profits rise from 3.7% to 6.8% when insiders trade less than 10,000 shares to more than 10,000 shares. For top executives, abnormal profits rise from 4.5% to 7.9% for the two groups. However, the most dramatic effect of trading volume can be observed from the trades of investment bankers. When the investment banks trade small volumes, abnormal returns after one year equals about 9%, which does not attain statistical significance. For larger volumes of more than 10,000 shares, banks' abnormal return rise to a whopping 25.4%, and they are statistically significant at the 1% level. Table 3 shows another interesting pattern for investment banks. When they trade smaller volumes, their abnormal returns attain statistical significance in ten days. When they trade larger volumes, their abnormal returns attain statistical significance only around 50 days and remains statistically significant for a oneyear holding period. This finding is consistent with the inference that investment bankers are not too concerned about the legal consequences of small volumes of trading but they may be more concerned about large volumes of trading. 167 As a result, they may use large volumes of trading only to exploit long-lived information. C,,i 0r 0 6 r-E-Next, we investigate profitability of sales and purchases separately. To focus more narrowly on information events, we also restrict our sample to large volumes of trading only. Our evidence is shown in Table 4 .
For both officers and top executives, both sales and purchases display abnormal profitability. For officers, abnormal profitability equals about 6.6% and 7.6%, for sales and purchases, respectively. For top executives, abnormal profitability equals about 7.1% and 12.2%, for sales and purchases, respectively. Hence, for both officers and top executives, purchases tend to be somewhat more profitable than sales.
For investment bankers, this pattern is reversed. When they sell a large volume of shares, abnormal profitability rises to 36.4%, which is very large and highly significant. When investment bankers buy a large volume of shares, abnormal profitability rises only to 2.7%, which is not significant. Thus, our evidence indicates that investment bankers tend to trade and profit more on adverse, material, non-public information. This finding suggests that the bankers may be hired to help with some developing problems with the client firms. As a result of this, they learn about the developing problems and the data suggests they trade on this information.
If investment bankers trade on material, non-public adverse information about their client firms, the banks may help disseminate this adverse material information more publicly and lead to further negative consequences for their clients. This kind of proprietary trading can be detrimental to the bankers' client firms. Thus, it becomes important to enforce the Volcker Rule to prohibit this kind of proprietary trading. The Volcker Rule can help reduce the conflicts of interest between the banks and their client firms.
Finally, we investigate whether the profitability of proprietary trading by the bankers has changed over time. For this purpose, we focus on the post-SOX period (2002 to 2016) only. These results are shown in Table 5 .
Our evidence shows that if anything, the abnormal profitability of the proprietary trading by the banks has increased during the most recent period. The one-year abnormal profits during the 2002 to 2016 period exceed 40% for large sales by the banks. This amount is both large and statistically significant at the 1% level. This evidence is consistent with the inference that there is no decline in the profitability of trading by investment advisers over time, indicating that the concerns about proprietary trading continues to this day.
Conclusion
In this Article we investigate whether the Volcker Rule has the potential to reduce or eliminate the potential conflicts of interest between the banks and their client firms. In general, the type of information banks use to trade is confidential. Consequently, it is not possible to test the potential contribution of the Volcker Rule.
We overcome these difficulties by exploiting a unique data set that contains banks' proprietary trades when they attain temporary insider status in their client firms. Banks attain insider trading status and become subject to insider trading reporting requirements and trading restrictions when they are hired to provide financial advice to their clients. They report these trades on Forms 3, 4, and 5, alongside other insiders. Using empirical data reported by the banks themselves, we demonstrate that banks can and do access important, private, material information about their clients and the data suggests they trade on this information. Furthermore, our evidence indicates that banks and other investment advisers typically trade on and make profits from adverse information about their clients. Hence, our evidence is designed to uncover the importance of the private information banks acquire as part of their intermediary and advisory role.
On average, we find that the inside information that banks acquire and trade on is highly valuable, allowing the banks and investment advisors to earn more than 25% on their proprietary trades. Furthermore, we find that relaxation and elimination of the Glass-Steagall restrictions allowed the banks and investment advisors to trade more frequently and earn greater amounts of abnormal profits. Since 2002, banks and investment advisors tend to trade and earn more than 40% abnormal profits from adverse information about their client firms. The nature of the information that the banks and investment advisors trade on is adverse (negative) information about their client firms. Hence, our empirical evidence demonstrates that banks profit using adverse information about their client firms, exactly as envisioned by the Volcker Rule. Trading on adverse information about their client firms suggests that banks and investment advisers do not worry about potential conflicts of interests. By trading on adverse information, the banks and investment advisers publicize their clients' financial problems, prematurely depress their stock prices, and potentially make it more difficult for the client firms to solve their financial problems. All these considerations are consistent with potential conflicts of interest between the banks and other investment advisers and their client firms.
Consequently, we provide important empirical support for.the idea that an added benefit of implementation of the Volcker Rule would be to eliminate the incentives to trade on material, non-public information about their clients that benefit the banks to the detriment of their clients, by eliminating proprietary trading by banks. Thus, we argue that implementing the Volcker Rule would also
